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| SSUES RELATI NG TO THE RECLASSI FI CATI ON OF DEVELOPI NG COUNTRY
PARTI ES | NI TI ALLY CLASSI FI ED AS NOT OPERATI NG UNDER
PARAGRAPH 1 OF ARTICLE 5 OF THE MONTREAL PROTOCCL

Not e by the Secretari at

1. At its ninth neeting, held in Geneva from 30 August to

1 Septenber 1993, the Open-ended Wirking Group of the Parties to the
Montreal Protocol requested the Secretariat to place before the Fifth
Meeting of the Parties to the Protocol a conprehensive study on the issues
rai sed during the Wrking Goup's discussion on reclassification of
devel opi ng country Parties initially classified as not operating under
paragraph 1 of Article 5 of the Protocol on the basis of data reported to
the Secretariat. The present note has been prepared in response to that
request.

2. Article 5, paragraph 1, of the Protocol states, inter alia, that:

"Any Party that is a devel oping country and whose annual cal cul at ed

| evel of consunption of the controlled substances in Annex A is |ess
than 0.3 kg. per capita on the date of the entry into force of the
Protocol for it, or any tinme thereafter until 1 January 1999, shall,
in order to neet its basic donmestic needs, be entitled to delay for
ten years its conpliance with the control nmeasures set out in Articles
2A-2E. "

Article 5, paragraph 2, states that any Party operating under paragraph 1
of the Article shall exceed neither the annual consunption limt for

Annex A substances (0.3 kg. per capital) nor an annual calcul ated | evel of
consunption of controlled substances listed in Annex B of 0.2 kg. per
capita.

3. According to Article 10 of the anended Montreal Protocol (financial
nmechani sn), the nechanismis established "for the purposes of providing
financial and technical cooperation, including the transfer of technol ogies
to Parties operating under paragraph 1 of Article 5 of this Protocol to
enabl e their conpliance with the control neasures set out in

Articles 2A-2E". Paragraph 6 of the Article states, inter alia, that "the
Mul tilateral Fund of the financial nechanismshall be financed by
contributions fromParties not operating under paragraph 1 of Article 5 ..
Contributions by other Parties shall be encouraged.”
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4, The list of countries to be considered devel opi ng countries for the
pur poses of the Protocol (130 countries) was established by Decision I/12E
of the First Meeting of the Parties. The Third Meeting of the Parties
decided to add Turkey to this list (Decision II1/5, para. (b)).

5. A devel oping country is classified as operating or not operating under
paragraph 1 of Article 5 on the basis of the data it submits under

Article 7 of the Protocol, which requires each Party to subnmit its base-
year production and consunption data for the controll ed substances within
three nonths of beconming a Party. Data for the year in which it becones a
Party, and for each subsequent year, has to be submitted by the end of the
ninth nonth of the follow ng year. Through its decision I1/10, the Second
Meeting of the Parties requested "the Secretariat to publish, in its annua
report on data an updated |ist of devel oping countries which, on the basis
of conpl ete data subm ssions, were considered to be operating under
paragraph 1 of Article 5. The Secretariat shall also publish a Iist of
devel opi ng countries that, having subrmitted i nconplete or estinated data,
appear to qualify as Parties operating under paragraph 1 of Article 5. In
accordance with the provisions of Article 5 of the Protocol, no Party shal
be eligible for paragraph 1 of Article 5 treatnment until it submts
conplete data to the Secretariat establishing that its annual cal cul ated
per capita |l evel of consunption is below 0.3 kg."

6. For the convenience of the Parties, the Secretariat circulates a
nonthly report on the status of ratification of the Vienna Convention and
the Montreal Protocol. Annex to the status report are lists of devel oping
countries categorized as operating under Article 5, paragraph 1, and a li st
of those tenporarily categorized as operating under that paragraph on the
basi s of:

(a) Inconmplete data subnitted by the Party; or

(b) Information available to the Secretariat fromother sources. The
classification remains tenporary until conplete data has been received. In
case of some devel opi ng countries that have not subnitted data, infornation
avail able with Secretariat resulted in the classification of these
countries as not operating under Article 5, and they have not been |isted
in the annexes to the nmonthly report. The lists are regularly placed
before the Inplenmentation Conmittee and the Meetings of the Parties.

7. The Devel oping countries that beconme Parties and classified as not
operating under paragraph 1 of Article 5 are included in the list of
contributors to the Multilateral Fund and their contributions are fixed for
the year in which they beconme Parties and for the two subsequent years.
When such devel opi ng country Parties subsequently furnish data which prove
that their consunption was below the ceilings prescribed in Article 5in a
year or years for which a contribution fromthemto the Miultilateral Fund
had been fixed, they may question their liability to pay that contribution
For exanple, Bahrain ratified the Protocol in 1990. |Its base-year (1986)
data for Annex A substances, submitted in Novenber 1990, indicated that it
was not entitled to operate under Article 5. It next submtted data on
20 February 1993. In this submission, it corrected its Annex A baseline
data and provided data for 1991. These data show it to be eligible for
classification as operating Article 5, paragraph 1. The Secretariat
reported to the Third Meeting of the Parties in June 1991 that Bahrain,
Jordan, Malta, Singapore and United Arab Emirates were to be classified as
not operating under Article 5 on the basis of their data subni ssions.
Jordan protested that the data which it had reported earlier was not
correct. The Parties gave Jordan tine to present its correct data and,
subsequently, Jordan was classified as operati ng under paragraph 1 of
Article 5 on the basis of its revised data. The other countries did not
di spute the classification. Hence, the Third Meeting of the Parties
i ncl uded Bahrain, Malta, Singapore and United Arab Enirates in the list of
contributors to the Multilateral Fund for the years 1991, 1992 and 1993.
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The sane four Parties, together with the Republic of Korea, were included
inthe list of contributors by the Fourth Meeting in Novenber 1992 for the
years 1993 and 1994. On 29 March 1993, Multa subnmitted its data for 1986,
1990, 1991 and 1992, which prove that it is eligible to operate under
paragraph 1 of Article 5 for 1991 and 1992.

8. Ni ne devel opi ng countries are currently classified as not operating
under Article 5: Bahrain, Brunei Darussalam Cyprus, Kuwait, Mlta,
Republ i ¢ of Korea, Saudi Arabia, Singapore and United Arab Enirates.
Bahrain and Malta have subnitted their conplete data for 1991 and are
eligible for reclassification as operating under Article 5. Data from
Cyprus, The Republic of Korea and Si ngapore show that so far their
consunption is higher than the lint set under Article 5. Brune
Darussal am Kuwait, Saudi Arabia and United Arab Emirates have not
submitted their data and have been classified as not operating under
Article 5 based on the Secretariat's information. The control schedul es
for all these nine Parties oblige themto phase-out the consunption of
control | ed substances of Annexes A and B, except halons by 1 January 1996
and halons by 1 January 1994. This inplies that they nay very soon reduce
their consunption belowthe linits specified in Article 5 and, once they do
so, they will be eligible for classification under Article 5. However,
this informati on may not be available to the Secretariat until nine nonths
after the end of the year in which they reduce their consunption bel ow the
ceiling prescribed in Article 5. In the nmeantine, specific contributions
woul d have been fixed for those countries to be paid to the Miltilatera
Fund. When these Parties request reclassification, there are consequences
for their schedule for inplenentation of the control neasures, their
l[iability to pay to the Miultilateral Fund and their eligibility to obtain
assistance fromthe Multilateral Fund

9. The fol |l owi ng paragraphs provide the comments of the Secretariat on
the questions raised on this matter at the ninth neeting of the Open-ended
Wrking Goup, as reflected in the report of that mneeting
(UNEP/ OzL. Pro/WG. 1/9/7 and Corr. 1, para 109).

10. Would the reclassified Parties exercise their right to a 10-year grace
period and, if so, what would be the inplications for ozone depletion? The
nine Parties referred to in paragraph 8 above have been requested to inform
the Secretariat whether they would exercise their right to a 10-year grace
peri od should they be reclassified at a future date. The Co-Chairs of the
Assessnent Panel s have been requested to comment on the inpact on the ozone
layer if the Parties, on reducing their consunption to just below 0.3 kg.
per capita, exercised their right to a 10-year grace period.

11. what would be the inpact of reclassification on eligibility for
support fromthe Miltilateral Fund? |In terns of Article 10, it has to be
assunmed that any Party, on reclassification, will be eligible for support
fromthe Fund for the years for which it is reclassified as operating under
Article 5, paragraph 1. A related question is whether the Fund should
consi der projects (other than country progranmme preparation) only for
devel opi ng country Parties that have provided conplete data and are
classified as operating under paragraph 1 of Article 5 and not for those
tenmporarily so classified.

12.  wWhat woul d be the inpact on the Fund of such eligibility? There may
be two kinds of inpacts:

(a) The inpact on the Multilateral Fund if the Parties seek funds to
neet the increnmental costs of phasing out their production and consunption
The Fund Secretariat has estinmated the cost of phase-out of consunption in

these countries to be about US$ 450 nmillion, with a further US$ 186 nillion
required for the phase-out of the production facilities in the Republic of
Korea. These anpunts are additional to the inpacts discussed in
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subpar agraph (b) bel ow,

(b) The inpact on the Fund if these Parties request, and if the
request i s accepted:

(i) A waiving of their paynments for the current and past years
fixed at the earlier Meetings of the Parties;

(ii) That no contributions should be fixed for themfor future
years.

The inmpact of a waiver of paynents for current and past years is anal ysed
in the paragraphs bel ow. Regarding the inpact of no contributions being
fixed for future years, theoretically the Fund may not be affected as the
remai ning Parties not operating under Article 5, paragraph 1, woul d be
expected to neet the requirenents of the Fund, if the Meeting of the
Parties so decides. The conbined contribution of the nine Parties to the
Fund anounts 2.6% of the total , with the share of each Party being as
follows: Bahrain (0.034%, Brunei Darussalam (0.034%, Cyprus (0.023%,
Korea (0.8%, Kuwait (0.29%, Milta (0.01%, Saudi Arabia (1.10%,

Si ngapore (0.14% and United Arab Emirates (0.24%.

13. Inpact on the Fund of waiving the paynents for current and/or past
years. The pledges and payments of the nine Parties for 1991, 1992 and
1993 are as foll ows:

1991 1992 1993
(United States dollars
Bahr ai n 12,553 16, 904 39,971
(unpai d) (unpai d) (unpai d)
Brunei Darussal am - - 14, 127
(unpai d)
Cyprus - - 26, 647
(unpai d)
Kuwai t - - 286, 549
(unpai d)
Mal t a 6, 276 8, 452 13, 324
(pai d) (pai d) (pai d)
Republic of Korea - - 919, 330
(unpai d)
Saudi Arabi a - - 756, 928
(Unpai d)
Si ngapor e 69, 041 92, 973 159, 883
(pai d) (pai d) (pai d 90, 883)
United Arab Emirates 119, 253 160, 950 279, 796
(unpai d) (unpai d) (unpai d)
Total unpaid
contri butions 131, 806 177, 854 2,392, 348
14. |If the contributions of countries reclassified as operating under

Article 5, Paragraph 1 were cancelled, would the anmount invol ved be
considered a sinple loss to the Miultilateral Fund or should it be divided
anong the other contributors on a pro-rata basis? For the current or past
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years, it may not be practicable to demand from any Party any anount beyond
t hat approved by the previous Meetings of the Parties. To that extent,
there will be a sinple loss to the Fund for the current and the past years
if the contributions fromthe reclassified Parties are cancelled. However,
since the Fund is expected to neet all the agreed increnmental costs of the
Parties operating under Article 5, paragraph 1, this loss will have to be
made up in future years by the renmaining Parties not operating under
Article 5, paragraph 1, with the anmount involved being factored into their
contributions to the Fund.

15. Wbuld a distinction be shown between Parties that provided data on
time and those that did not? |If a developing country Party provi des data
on tinme and if this data leads to its reclassification as operating under
Article 5, paragraph 1, before the Meeting of the Parties in that year, the
neeting woul d have an opportunity to exclude it fromthe |ist of
contributors for subsequent years. For exanple, if Malta and Bahrain had
given their 1991 data by the due date, i.e. 30 Septenber 1992, the Fourth
Meeting of the Parties held in Novenber 1992, night not have fixed a
contribution for themfor 1993 and the non-Article 5 Parties woul d have
borne the full burden. Bahrain has not paid its 1991-1993 contri buti ons,
while Malta has paid. It is not possible to collect Bahrain's 1993 share
fromothers. The provision of data on tine, therefore, is relevant.

Ti mely subni ssion of data would ensure minimzation of cases where a Party
eligible to operate under paragraph 1 of Article 5 in a given year is
included in the list of contributors to the Fund. However, even if every
Party reports data on tine, there will be sone cases of this type. The
Parties may wish to develop a principle to deal with such cases, if the
reclassified Parties request for a waiver of their contributions.

16. Would contributions al ready paid be refunded? The answer to this
guestion will depend on the decision on the issue raised in paragraph 15
above. Paragraph 6 of Article 10 of the Protocol encourages contributions
by "other Parties". It will not be possible to recover the contributions,
if refunded, fromany other Party.

17. Would a distinction be shown between Parties which paid their
contributions and those which did not? |If a principle is devel oped for the
i ssue raised in paragraph 15 above, it nmay have to be applied equitably to
the Parties which paid and those which did not.

18. Could Parties correct their own data and benefit from such
corrections? Sonme Parties do send in corrections to data previously

subm tted on the grounds that nore accurate data have been obtained by them
since their previous submission. The Secretariat accepts the corrections
inthe interests of accuracy. It will be a fair principle that
reclassification of Parties that will give themfinancial or other

advant age shoul d not be approved on the basis of such corrected data. The
decision of the Third Meeting in respect of Jordan shoul d perhaps be
treated as the |l ast exception to this principle.

19. Since the reclassified Parties agreed to the earlier decision of a
Meeting of the Parties regarding their contribution, can they ask for a
change in that decision? There have been instances of the Meetings of the
Parties nmodifying their earlier decisions. Rule 9 of the rules of
procedure for Meetings of the Parties to the Protocol prescribes the
procedure for any Party to propose an itemfor the agenda of each Meeti ng.
The reclassified Parties can request for a change in earlier decisions. It
is up to the Meeting of the Parties to take appropriate deci sions.

20. To sumup, the Fifth Meeting of the Parties may w sh to consider the
foll owi ng i ssues and take appropriate deci sions:

(a) Should the Secretariat continue to classify devel opi ng countries
tenporarily as operating or not operating under Article 5 where the Parties
provide no data or submit inconplete or estimted data?
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(b) Should the Executive Committee continue to consider projects
(other than country progranme preparation) fromParties tenmporarily
classified as operating under Article 5, paragraph 1?

(c) Should Parties be allowed to correct their data? Can a
reclassification be made on the basis of corrected data?

(d) What are the principles for consideration of a request by a
reclassified Party for a waiver of its contributions for current or
previ ous years, considering that it cannot be made good by collecting from
ot her Parties?

(e)(e) VWhat are the guidelines for the Executive Conmittee to
assist the reclassified Parties?



