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Not e by the Secretari at

1. At the ninth neeting of the Open-ended Wrking Goup of the Parties to
the Montreal Protocol the Secretariat was requested to study the conditions
to be fulfilled by Parties wi shing to produce for the basic donestic needs
of devel oping countries and the inpact of this in the case of transfer of
production rights under Article 2, paragraph 5, of the Protocol including
when such production is transferred to an Article 5, paragraph 1 Party, and
pl ace the information before the Fifth Meeting of the Parties
(UNEP/ QzL. Pro/WG. 1/9/7 and Corr.1). The present note has been prepared in
response to that request.

2. Article 2, paragraph 5, of the anended Protocol states:

"Any Party may, for one or nore control periods, transfer to another
Party any portion of its calculated [ evel of production set out in
Articles 2 Ato 2 E and Article 2 H provided that the total conbi ned
calcul ated |l evel s of production of the Parties concerned for any group
of controlled substances do not exceed the production I[imts set out
in those Articles for that group. Such transfer of production shal

be notified to the Secretariat by each of the Parties concerned,
stating the ternms of such transfer and the period for which it is to

apply."

3. At the sane tinme, the allowed | evels of production of controlled

subst ances under Articles 2 Ato 2 E and 2 H of the amended Prot ocol may be
exceeded by a specified percentage of the Party's base year cal cul ated

| evel of production of the substance concerned "in order to satisfy the
basi ¢ donestic needs of the Parties operating under paragraph 1 of

Article 5". For exanple, Article 2 A paragraph 4, of the Protocol as

adj usted at Copenhagen provides inter alia, that:

"Each Party producing one or nore of these substances shall, for the
sane periods, ensure that its calculated | evel of production of the
substances does not exceed zero. However, in order to satisfy the
basi ¢ donestic needs of the Parties operating under paragraph 1 of
Article 5, its calculated | evel of production nmay exceed that linmt by
up to fifteen per cent of its calculated | evel of production in 1986."

Na. 93- 5349 270993 l...



UNEP/ QzL. Pro. 5/ 8
Page 2

4, The First Meeting of the Parties, in decision I/12 C, that the term
"' Basic donestic needs' referred to in Articles 2 and 5 of the Protoco
shoul d be understood as not to allow production of products containing
control | ed substances to expand for the purpose of supplying other
countries".

5. The issues to be considered concerning transfer of production rights
under Article 2, paragraph 5, are:

(a) Can a Party transfer to another Party its right to produce
control | ed substances to neet the basic donmestic needs of the Parties
operating under Article 5, paragraph 1?

(b) What are the guidelines to be observed before a Party produces
and supplies controlled substances for the basic donestic needs of a Party
operating under Article 5, paragraph 1? Should the Party operating under
Article 5, paragraph 1, nake a formal request to the supplier for the
substance and certify that the supply of the substance is to neet its basic
donestic needs? Should all such requests be reported by the producers to
the Meetings of the Parties through the Secretariat?

(c) Can a Party transfer its production rights to a Party operating
under Article 5, paragraph 1?

These issues are discussed in paragraphs 6-8 bel ow.

6. Concerning the question in paragraph 5 (a) above, it appears that the
term"cal cul ated | evel of production” contained in paragraph 5 of Article 2
i ncl udes production to neet the basic donmestic needs of the Parties
operating under Article 5, paragraph 1. Therefore, a Party can transfer to
another Party its right to produce to neet the basic donmestic needs of the
Parties operating under Article 5, paragraph 1.

7. Regarding the issue referred to in paragraph 5 (b) above, it may be
appropriate for the Parties to set some guidelines to ensure that the

vol ure of production by a Party to neet the basic donestic needs of Parties
operating under Article 5, paragraph 1, is no greater than the anobunt
needed to satisfy those needs. Therefore, the Parties nay choose to
prescribe that any Party operating under Article 5, paragraph 1, Article 5
whi ch requires controlled substances nmay furnish to the Governnent of the
supplying Party a certificate regarding the volune of each substance

requi red and a statenent that the substances are for the purpose of neeting
their basic donestic needs. The Party supplying the controlled substances
may be requested to report to the Secretariat annually the details of the
requests received fromParties operating under Article 5, paragraph 1, and
copies of the certificates received. The Secretariat could analyse this

i nformati on and place its report before the Inplenentation Conmttee and
the Meetings of the Parties.

8. Regarding the issues referred to in paragraph 5 (c) above, Article 2,
paragraph 5, permits transfer of production rights under the condition that
"the total conbined cal culated | evels of production of the Parties
concerned for any group of controlled substances do not exceed the
production limts set out in ... Articles [2 Ato 2 E and Article 2 H for
that group". Since production limts are applicable to Parties operating
under paragraph 1 of Article 5 only from1l January 1999, it appears that
transfer of production rights to those Parties will not take place unti
after that date.



