UNEP/OzL.Pro.15/INF/10
UNEP/OzL.Pro.15/INF/10

	UNITED

NATIONS
	
	EP

	
[image: image1.wmf][image: image2.png]



	United Nations

Environment

Programme
	Distr.

GENERAL

UNEP/OzL.Pro.15/INF/10

28 October 2003

ORIGINAL:  ENGLISH


FIFTEENTH MEETING OF THE PARTIES

  TO THE MONTREAL PROTOCOL ON 

  SUBSTANCES THAT DEPLETE THE

  OZONE LAYER

Nairobi, 10-14 November 2003

Item 3 (c) of the provisional agenda

  for the preparatory segment*
Implications of entry into force of the Beijing Amendment,

particularly in relation to trade in and supply of

hydrochlorofluorocarbons (HCFCs)

PROPOSAL BY THE COORDINATOR OF THE CONTACT GROUP (UNITED STATES OF AMERICA) ESTABLISHED ON THE INTERPRETATION OF THE BEIJING 

AMENDMENT TO THE MONTREAL PROTOCOL REGARDING  

TRADE MEASURES FOR HCFCS 


The Secretariat is circulating, in the annex, a proposal by the Coordinator of the Contact Group (United States of America) established by the Open-ended Working Group of the Parties to the Montreal Protocol at its 23rd meeting, held from 7 to 11 July 2003 in Montreal, on the interpretation of the Beijing Amendment to the Montreal Protocol regarding trade measures for HCFCs.  The document contains the coordinator’s proposal regarding a way forward on how to apply article 4 of the Montreal Protocol to HCFCs. The coordinator is hopeful that the document will facilitate the discussions at the meeting of the contact group on 8 November 2003 in Nairobi on the interpretation of the Beijing Amendment, particularly on the issue of trade in HCFCs. 

Annex

THE INTRERPRETATION OF THE BEIJING AMENDMENT REGARDING 

TRADE MEASURES FOR HCFCS – PROPOSAL BY THE 

CO-ORDINATOR OF THE CONTACT GROUP

Issue:  

· As States are aware, a series of questions has emerged regarding the proper interpretation of Montreal Protocol Article 4 with respect to trade in HCFCs.

· Pursuant to the Beijing Amendment, a new provision Article 4(1quin) provides that, as of January 1, 2004, each Montreal Protocol Party must “ban the import of the controlled substances in Group 1 of Annex C [i.e., HCFCs] from any State not Party to this Protocol.”  The Beijing Amendment also contains Article 4(2quin), imposing the same obligation with respect to exports of HCFCs.  

· Article 4(9) provides that “[f]or the purposes of this Article, the term ‘State not party to this Protocol’ shall include, with respect to a particular controlled substance, a State . . . that has not agreed to be bound by the control measures in effect for that substance."   

· Article 4(8) provides, however, that imports/exports are permitted with respect to a “State not party to this Protocol” if the MOP determines that the State is in full compliance with the Protocol’s control measures and trade provisions, and has submitted data to that effect.

· An interpretative question arises for how States Parties to the Beijing Amendment should apply the new trade controls because, for the first time under the Protocol, control measures for a single substance -- HCFCs -- have been imposed in two different amendments.  In Copenhagen, the Parties agreed to control measures on the consumption of HCFCs. Subsequently, in Beijing, the Parties agreed to control measures on the production of HCFCs.  

· At issue, therefore, is how States Parties to the Beijing Amendment should interpret Article 4(9) in terms of who they should treat as a “State not party to this Protocol” and thus subject to trade restrictions on the export/import of HCFCs from January 1, 2004. 

Background: 

· In discussing the issue in Montreal and in comments submitted by States to the Secretariat, varying interpretations of Article 4(9) have been put forward: 

· Some States take the view that, with respect to trade in HCFCs, the reference in Article 4(9) to “control measures” should be read to refer to the first control measures concerning consumption found in the Copenhagen Amendment.  Under this view, so long as a State has ratified Copenhagen, States Parties to the Beijing Amendment should treat it as having agreed to be bound by the control measures in effect for HCFCs and, therefore, not ban HCFC trade with that State. 

· Others have indicated that the reference in Article 4(9) to “control measures” should refer to both the consumption control measures found in Copenhagen and the production control measures found in Beijing. Under this reading, a State would be subject to treatment as a non-Party by States Parties to the Beijing Amendment for purposes of trade in HCFCs unless it has agreed to be bound by all the control measures in effect for HCFCs – i.e., unless it has ratified or acceded to both Copenhagen and Beijing. 

· A third view interprets “control measures” differently depending on whether a State only consumes or consumes and produces HCFCs.  Thus, a State that produces HCFCs would be subject to treatment as a non-Party if it has not agreed to be bound by the production control measures in Beijing, but a State that only consumes but does not produce HCFCs would only be treated by the States Parties to the Beijing Amendment as a non-Party for HCFC trade purposes where it is not a Party to the consumption control measures in Copenhagen.  

· A fourth opinion was that Article 4(9) should be read so that a State that has not agreed to be bound by Beijing would be subject to treatment as a non-Party for purposes, not of production per se, but with respect to its HCFC exports.  So long as a State is Party to the consumption control measures in Copenhagen, it would be allowed to import (and thus consume) HCFCs from States Parties to the Beijing Amendment.  Where a State produces HCFCs, however, it would be considered a non-Party for purposes of its HCFC exports to States Parties to the Beijing Amendment unless it has agreed to the production control measures in Beijing.  

· Fifth, a number of States have made the point that Article 4(9)’s reference to “control measures in effect” must take into account that the control measures in effect for Article 5 Parties are actually different, in terms of timing, than those that apply to Article 2 Parties.   In the case of HCFCs, there are no consumption or production control measures in effect for Article 5 Parties until 2016.  

Need for Resolution:

· Given the impending effective date of the trade measures for HCFC imports/exports – January 1, 2004 -- it is imperative that the Parties reach some resolution, even if only provisionally, to address which States will be treated by States Parties to the Beijing Amendment as a “State not party to this Protocol” for purposes of trade in HCFCs.  
· Absent agreement among the Parties, each State Party to the Beijing Amendment will be left to decide for itself which States it views as being non-Parties for purposes of trade in HCFCs.
· Having each such State decide for itself from whom it will accept HCFC imports and to whom it will allow HCFC exports could create significant uncertainty for HCFC markets and also raises the possibility of legal disputes among the Parties to the Protocol. 
A Possible Way Forward:

· In examining this problem closely, it seems a solution must combine a number of the existing viewpoints.  Specifically, a way to resolve the competing interpretations might be to combine:

· the fact that the obligations of Article 2 and Article 5 Parties are effective at different times with respect to HCFCs; and 

· use of the exemption procedure available under Article 4(8).  

· Thus, the Meeting of the Parties could find that, in the sole case of HCFCs, States that would otherwise be Article 5 Parties do not presently constitute States “not party to this Protocol” under Article 4(9) because they have no control measures in effect for HCFCs.  Article 4(8) could then be used to address the situation of Article 2 States that have not joined Beijing.

1.
An Article 5 Party does not qualify as a “State not party to this Protocol” with respect to HCFCs before the effective date of 2016. 

· The first part of a possible resolution of this issue would be to have the Meeting of the Parties recognize that, for the purposes of the States Parties to the Beijing Amendment implementing their HCFC trade obligations, the term “State not party to this Protocol” in Article 4(9) does not include any non-Party that would otherwise be considered an Article 5 Party, until such time as HCFC control measures become applicable to Article 5 Parties.

· Article 4(9) defines a “State not party to this Protocol” in terms of whether a State has agreed to be bound “by the control measures” in effect for the substance that is subject to trade controls.  

· As noted above, in the case of HCFCs, Article 5 States have no control measures (in terms of either consumption or production) in effect for HCFCs until 2016.

· As a result, Article 5 States that have not ratified Beijing should not be subject to the import/export bans under Article 4(1quin) and 4(2quin) by States Parties to Beijing, because, with respect to them, there are no HCFC control measures that would otherwise be “in effect for that substance” to which they could have agreed to be bound.

· Thus, the exclusion of Article 5 Parties from the HCFC trade controls makes sense when interpreting the plain language of Article 4(9).  Indeed, the use of the term “in effect” in Article 4(9) is significant.  Rather than using language focusing on whether the control measures are “in force,” which would have captured all States that could be Parties to the HCFC amendments, it focuses instead on for whom those control measures are in effect.  

· Moreover, the treatment of Article 5 Parties with respect to HCFC consumption and production obligations is unique.  As of 2003, virtually all other ozone depleting substances controlled by the Protocol have relevant “control measures in effect” even for Article 5 States.   Thus, the fact that Article 5 States may avoid being labeled as non-Party States for purposes of trade in HCFCs would not have any dramatic effect on trade in other substances controlled by the Protocol.  

2.   An Article 4(8) MOP Decision 

· Interpreting Article 4(9) in light of Article 5, however, does not fully take care of the HCFC trade problem for States Parties to the Beijing Amendment.  There are still approximately 25 Article 2 States that have not ratified Beijing.  Of these, a number have also not ratified Copenhagen.  

· To allow these States to avoid a trade ban by at least some States Parties to the Beijing Amendment – a situation otherwise likely to occur -- additional MOP action will be required under Article 4(8). 

· There is precedent for using Article 4(8) in similar circumstances:  “Decision IV/17C: Application of Trade Measures under Article 4 to non-Parties to the Protocol.”  

· In that Decision, MOP 4 decided to determine provisionally, pending a final decision at MOP 5, that States that had not concluded the London amendment would gain the benefit of Article 4(8) if they notified the secretariat that they were in full compliance with Articles 2 to 2E and 4 of the Protocol and submitted supporting data to the effect to the Secretariat as specified in Article 7 of the Protocol.  Any such data was transmitted to the Implementation Committee and to the Parties.    

· In the present case, however, use of Article 4(8) will be complicated by the fact that there are still likely to be competing interpretations of which States would be considered a “State not party to this Protocol” for purposes of HCFC trade.   

· There are a number of possible ways to use Article 4(8) to overcome this difficulty. 

· First, if possible, the Parties could try to agree on a single interpretation of Article 4(9) identifying which Article 2 States the States Parties to the Beijing Amendment should treat as non-Parties.  Indeed, it may prove that removing Article 5 States from the equation allows more flexibility for the Parties to reach a shared interpretation for the remaining Article 2 States.  

· For example, it might be worthwhile to see if States were willing to agree that the reference to “control measures in effect” for HCFCs refers to Copenhagen with respect to Article 2 States that only consume HCFCs and to Beijing with respect to Article 2 States that produce HCFCs 

· Alternatively, States could try to agree that Article 4(9) referred only to all Article 2 States that had not yet ratified Copenhagen or to all States that had not yet ratified Beijing.  

· Assuming a single interpretation is agreed, those remaining non-Party States would then have a clear idea of the data they would need to submit to demonstrate “full compliance” with HCFC control measures and Article 4’s trade controls for MOP action pursuant to Article 4(8).

· Second, assuming a common interpretation is not possible, even with respect to Article 2 States alone, Article 4(8) might still be used in a way that does not prejudice the existing differences in interpretation.  

· First, the MOP could take a “common denominator” position and require certifications from those Article 2 States that have not ratified Copenhagen.  In doing so, the MOP could acknowledge that the question of whether Beijing accession is required for the other Article 2 Parties that have not ratified Beijing is a open matter to be decided at MOP 16 or 17, thus exempting those States from the trade ban for at least the next year or two.  
· Another option would be to gradually move from the least to most restrictive interpretations, recognizing that States will need time to align their domestic circumstances with a unified position of the States Parties.  Thus, the MOP could decide that for the next two years Article 2 States that are Parties to Copenhagen would avoid the designation of “State not Party to this Protocol” but that after two years, such a State would need to be a Party to Beijing itself to avoid that designation.   

· Finally, the MOP could indicate through Article 4(8) that any State that certifies it is compliant with its interpretation of the HCFC trade ban provisions (drawn from a list of available interpretations developed by the MOP) would be provisionally exempt from treatment as a non-Party by the States Parties to Beijing, pending a future MOP decision on a more definitive interpretation. 

· Thus, States that take the view that ratification of Copenhagen only is required could certify how they complied with the consumption control measures in Copenhagen.  Other States could indicate their view that they needed to comply with Beijing’s trade and control measures and certify that they had done so.  

· Such an approach would, at a minimum, require States to articulate which interpretation they were adopting on this issue and thus give the MOP useful data for preparing a more final, single interpretation in the future.  
· Certainly, these proposals only outline the framework of a potential solution to this complicated and important matter.  Indeed, the treatment of Article 2 States in particular will require further negotiations among States before any MOP interpretation or decision would be possible.  Nevertheless, it is hoped that States will approach the present proposal with an eye to deciding whether it constitutes a workable solution.  Timing constraints may not allow the Parties sufficient time to come up with a more perfect approach.  
· In any event, despite the legal complexities of the HCFC problem and the practical implications of this issue on trade in HCFCs, the history of the Protocol and the spirit of cooperation that Parties bring to the table demonstrate that the Parties in the end should be more than up to the present challenge. 
-----
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