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ON SUBSTANCES THAT DEPLETE THE OZONE LAYER RELATI NG TO
THE | SSUE OF NON- COVPLI ANCE W TH THE PROTOCOL:

Di scussi on docunent from Canada

1. Further to its proposal for an amendnment to the Montreal Protoco
(UNEP/ QzL. Pro/ WG, 1/ 15/ 2/ Add. 5), Canada is submitting additional thoughts on
addressing the issue of non-conpliance with the Protocol. This discussion

docunent is presented for consideration by the Parties at the fifteenth
neeting of the Open-ended Wrking G oup

2. In its proposal, Canada noted that an anendnent to Article 4, paragraph
9, conbined with a decision to nodify the Non-Conpliance Procedure, could be
one approach to inplenenting the followi ng two deci sions:

(a) Decision VI1/9, by which Parties are to consider, by their Ninth
Meet i ngb) "i nDeodacbngVal he2BanbgmihbcbnsbeePahtat esnpot €d ahdt ekpot her of
deht bel bedoesubst aagasr edoahd" ont gr bal pay nt heedebdt fveencBat t beki hg ekports of
UDBt f eam Papt besl nehi ohehavengepodeedAdat al anl tleaqndst nabedi hhabn- conpl i ance
wi t h ahki r ebblyaghat poosi shdas bhet ReoPoobbcbb” Parti es operating under Article
5".

3. The purpose of this docunent is to present another option to Parties
for their consideration.

4, Canada believes that decisions VII/9 and VIII/26 could al so be

i mpl ement ed wi t hout amending the Protocol. Rather, these decisions could be
i mpl enented solely through a decision by the Parties to nodify the
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Non- Conpl i ance Procedure, which was adopted by Parties at their Fourth
Meet i ng.

5. Article 8 of the Protocol reads as foll ows:

"The Parties, at their first nmeeting, shall consider and approve
procedures and institutional mechanisns for determn ning non-conpliance
with the provisions of this Protocol and for treatment of Parties found
to be in non-conpliance.”

6. In our view, Article 8 gives the Parties the authority to establish
procedures to determ ne non-conpliance and the consequences of that

non- conpl i ance - by decision rather than amendnment. Parties have used that
authority twi ce al ready through decisions rather than anmendnents: first in
1990, at the Second Meeting of the Parties, when they adopted by decision the
I nteri m Non- Conpl i ance Procedure, applicable until 1992, secondly in 1992 at
the Fourth Meeting of the Parties, when they adopted by decision the current
Non- Conpl i ance Procedure. Canada al so notes that nodifications to the

Non- conpl i ance Procedure could al so be nade by deci sion

CANADA' S PROPCSAL FOR DI SCUSSI ON

7. Using Parties' authority under Article 8, Canada proposes nodifying -
by decision - the current Non-Conpliance Procedure so that a persistent
pattern of non-conpliance with key provisions of the Protocol would lead to

t he consequence of the non-conpliant Party being treated as a State non-Party
to the Protocol under Article 4 and therefore subject to Article 4 trade
neasures for the substance for which the Party is in non-conpliance.
(Canada's views on definitions of a persistent pattern of non-conpliance and
key provisions are noted in section C bel ow.)

8. Any decision to nodify the Non-Conpliance Procedure to reflect the
above proposal woul d need to be guided by a nunber of underpinning principles
and address a nunber of inportant aspects of the non-conpliance process.

Bel ow i s Canada's prelimnary thinking on both principles and aspects.

Princi pl es

- The non-conpliance process should be ainmed at assisting Parties to
identify and renedy non-conpliance.

- The non-conpliance process should nore clearly outline the follow ng:
identification of potential non-conpliance, determ nation of
non- conpl i ance, consequences of non-conpliance, nonitoring, and
determ nation of a return to conpliance.

- The consequences of non-conpliance should continue to cover the
spectrum of possibilities - appropriate assistance, issuance of
cautions, and suspension of specific rights and privileges under the
Pr ot ocol
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- Al Parties have the right to be informed of the work of the
| npl enentati on Conmittee and of the Meeting of the Parties. Parties
concerned have the right to participate in the consideration by the
I mpl enentation Commttee of their case.

- Al Parties have the right to equitable treatnment under the
Non- Conpl i ance Procedure.

Aspects of the non-conpliance process

A. ldentification of potential non-conpliance

9. The current Non- Conpliance Procedure includes three ways for potenti al
non- conpliance to be identified to the Inplenentation Conmittee and
ultimately the Parties:

(a) One or nore Parties nay raise to the Secretariat reservations
about another Party's inplenentation of its obligations under the Protocol

(b) The Secretariat may include a natter of possible non-conpliance
inits reports to the Meeting of the Parties, and informthe |Inplenentation
Commi ttee accordingly;

(c) A Party nay address to the Secretariat a submission in witing
noting the Party's non-conpliance and expl aining the cause of its
non- conpl i ance.

10. Canada suggests that the Non-Conpliance Procedure should nore
explicitly allow the Inplenentation Conmittee to initiate, in accordance with
current practice, regular consideration of reports submtted by Parties in
response to Protocol reporting obligations, and identify potenti al

non- conpl i ance situations.

B. Determnation of non-conpliance

11. Once potential non-conpliance has been identified, determ nation of a
state of non-conpliance is the next step

12. Currently, the Inplenmentation Conmrittee reviews all cases of potenti al
non- conpl i ance brought to its attention and prepares a report on each case,

i ncludi ng any reconmendations it considers appropriate, to the Meeting of the
Parties.

13. The Meeting of the Parties then decides upon and calls for steps to
bring about full conpliance with the Protocol, including nmeasures to assi st
the PartyOs conpliance with the Protocol, and to further the Protocol Os

obj ecti ves.

14. Canada suggests that the Meeting of the Parties should continue to be
in a position to fornmally determ ne non-conpliance, based on recomendati ons
fromthe Inplenentation Conmittee

15. We believe that a clear and rigorous process needs to be put in place
for the Meeting of the Parties to make a determi nati on of persistent pattern

[
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of non-conpliance with key provisions of the Protocol, due to the serious
consequences of being treated as a State non-Party to the Protocol under
Article 4. Two possible options exist, anong others:

(a) Adoption of the determ nation by consensus mi nus one (one being
potentially the Party concerned); or

(b) Adoption of the deternmination by a qualified majority (for
exanpl e, two-thirds).

C. Consequences of non-conpliance

16. Currently, as decided at the Fourth Meeting of the Parties, Parties
have an "Indicative |list of neasures that might be taken by a neeting of the
Parties in respect of non-conpliance with the Protocol". These are:

(a) Appropri ate assi stance;
(b) | ssuance of cautions;
(c) Suspensi on of specific rights and privil eges under the Protocol

17. Canada suggests that only a few, well-identified situations
representing a persistent pattern of non-conpliance with key provisions of
the Protocol would lead to the consequence of the non-conpliant Party being
treated as a State non-Party to the Protocol under Article 4 and therefore
subject to Article 4 trade nmeasures for the substance for which the Party is
in non-conpliance. This consequence falls under item C of the above-
nmentioned list of indicative nmeasures.

18. In our view, key provisions would be:

(a) Non- conpliance with the control neasures set out in Articles 2A
to 2H - and the correspondi ng neasures in Article 5;

(b) Contravention of the reporting obligations that are necessary to
determ ne conpliance with the control neasures set out in Articles 2Ato 2H
and 5;

(c) Non- conpliance with Article 4 (trading with a non-Party).

18. Canada notes also that Parties will need to define what is a persistent
pattern of non-conpliance, based on principles such as, inter alia, frequency
of non-conpliance, l[ength of non-conpliance, and reasons for non-conpliance.

D. Mnitoring of Parties' decisions on non-conpliance

19. The current Non-Conpliance Procedure calls for non-conpliant Parties to
report through the Secretariat to the Meeting of the Parties on actions taken
to address their non-conpliance.
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20. In the case of a decision by Parties to declare one Party to be a non-
Party under Article 4, and therefore subject to Article 4 trade neasures for
t he substance for which the Party is in non-conpliance, the nonitoring role
of the Inplenentation Cormmittee and ultimtely the Parties becones critica
to effective inplenentation of the decision. 1In this case, it mght be
useful to require all Parties to report on their actions to stop trade with
the non-Party, and to automatically include this itemon the agenda of every
| npl enentati on Conmittee neeting.

E. Determination of a return to conpliance

21. Currently, the Non-Conpliance Procedure does not specifically address
the issue of deternmination of a return to conpliance.

22. Canada proposes that the Non-Conpliance Procedure be nodified to ensure
that a non-conpliant Party has the opportunity to be deened to have returned
to conpliance as quickly as possible, so that neasures taken to ensure
conpliance do not have effect |onger than necessary.

23. To do that, it is proposed that the Inplenmentation Conmittee be granted
the authority to deema Party to have returned to a state of conpliance on an
interimbasis, with confirnmation to follow by a Meeting of the Parties.

Mor eover, non-conpliant Parties would have the right to call for an

extraordi nary neeting of the Inplenmentation Conmittee, if the Party is to
present evidence that the non-conpliance has been corrected.

24, In addition, the agenda of every Meeting of the Parties would

automatically include the review of any cases of a persistent pattern of
non- conpl i ance wi th key provisions of the Protocol



